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1. Introduction

As the process of transformation in Russia begdheaénd of 1989, there was no consensus abouanige
and the sequencing of reform to successfully acismghe transformation process with a free market
economy established. Nowadays Russia is recogmseldwide as a free market economy. However, the
complex institutional change is not yet fully acquished. This is evident by the analysis of the petition
policy, one of the most important economic insiis to protect the free market. Only now, afteryg@rs

of transformation, the effectiveness of Russian metition policy starts to grow, what certified tjoairnal
“Global Competition Review” for 2005 and 200®he picture of Russian competition policy can be
described as: the old producing structures sustaidespite the privatisation, markets are mostly
characterized by high concentration and abuse mirtkmt market position, the existing competitiow and

the law enforcement procedure are characterizelbwyeffectiveness and can hardly provide a longater

positive effect. The latest competition law refasfr2006 starts finally to change the situation.

The paper analyses critically the impact of comjmetilaw on the effectiveness of competition polag/an
economic institution. The neoclassical economicoheconsiders institutions as exogenous factors.
According to this approach to transfer or transplanccessfully working institutions from developed
countries is sufficient to ensure their effectivenen a new, a different institutional surroundifighe
transformation process in Russia reveals weaknedggbss. The paper examines the process of intrboi
and development of the competition policy in Rus&iased on transplanted competition law, from the
beginning of transformation until the last exteesieform of competition law in 2006. Drawing upon a
range of existing theories that explain instituibchange mechanisms, the paper analyses how new
institutions could be successfully established amet approach of rule setting is appropriate fqidiy
changing institutional environment like in transf@tion countries. The main question is to what @sna
transplantation of a law body can support econamd@osformation and how far or to what content the

experience of developed countries in establishfr@pmpetition policy can be used in Russia.

2.  Competition Law within the Institutional Transformation Process

2.1 Competition Law and Competition Policy as | nstitutions

At the starting point should be clarified what v&s@ame to be an institution. In a broad sensefutisins are
sets of rules that reduce uncertainty restrictimg) @analising behaviour of economic and socialractocan

be distinguished between formal and informal ingtihs. Formal or codified institutions involve
organisations, law, and economic agents themseiwesare generally defined as the law sphere, with
constitutions, regulations and organisations. Fommigs are directly connected to the politicalseamy

structure such as governance, property rights, jaidiciary system. Thus, the legal system bears
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responsibility for the reinforcing of the formalstitutions. Besides, there are informal or not-fiedi
institutions such as behavioural rules, social rraonventions, moral values, religious beliefaditions
and other behavioural norms that have passed theotethe historical evolution and that determihe t
individual’'s behaviour as well as organisationspursuit of their aims. This last type of institutg
represents cultural heritage of a community, arsulte from the dynamic evolution of the society.
Furthermore, these rules are self-reinforcing thhomechanisms such as imitations, traditions aheérot
form of teaching. Fears to be not accepted in anwanity or even be excluded from it facilitate thedfs

reinforcing process.

An institution as set of rules might be based ane'of law" as well as on "case by case" decisidhgse
two approaches have advantages and disadvantaams b case decisions are more flexible and cderbet
respond to variety of individual situations, appdawever, to have a lower stabilising effect ohdxéour
of economic actors than rule of law. In oppositke rof law provide a higher reliability, first in saring
democratic legitimacy of institutions through amaltreatment for everyone, and second in promatioge

stability in expectations building by economic asto

Constitutional economics define law sphere astinfins which contains “constitutive rules”. These
stressed as quite significant as a scope for antiaxte up by human decisions and deliberation. fectfe
legal system is not only a system of written rldes also a system of standards of conduct. Stasdafrd
conduct however are influenced by prescriptivenforimal institutions also by cultural heritage leyms as
“morality”, “goodwill behavior”, “decency”). Bothformal and informal institutions are not exogengusl
defined and unchangeable. Any change and partigutarfast change of rules cause instability and
uncertainty by economic (and political) actorstlsat institutions need to show a high grade ofiktaland
persistence. A certain resistance against changesthierefore, characteristically for institutions.
Notwithstanding, they change in the run of time adapt to the new economic datdis process can be

described as institutional change and is inheeavery institutional system.

~,competition policy" in its broad meaning is an essal institution established in order to protectd
promote economic activity. It determines the platéhe state in the economic life through definofghe
activities the state will be involved in and whiefil be left to private sector. To further goalsafmpetition
policy could be counted: the delivering of goodsl aservices to domestic consumers at the cheapest
sustainable prices; the encouraging of innovatiowl &chnological development; the increasing of
productivity and the engaging of participation iade and competition on international markets. Hmme

the aims of competition policy are not confinedie economic. They also affect social objectiviesluiding
equity, the welfare of consumers and the enhanceofetihe quality of life of all. A sound competitio

policy can provide the basis for economic develapnaed enhances country’s living standards, whéetal$

! Tridico (2004), pp. 4-6.



to social development. Competition policy shouldvyamt formation of a strong economic power which ca
negatively affect political processes. Besides, wihe institutions designed to promote competipoticy

are weak, corruption erupts and can flourish.

Institution of competition policy also has certancial functions. Competition law in broad sense is
established to build and sustain public confidendastitutions, and so, as rule of law, can heiderpin the
stability of democracies. And this is the key toedffective market economy. For all these reasoasyéll-
thought out “competition policy” in its totality oagive substance to a country’s vision of whatatns be”,

as Transparency International brings it to the poin

In developed countries the competition policy asnemic institution has its legal basis in competitlaw.
Competition law contains rules for competitive tiyahat are aimed to constrain the strategieslalvig to
firms. The directives of competition law in genesakk to prevent behaviour targeted either to medioe
rivalry of firms, or to exert monopolistic powerh@& primary objective of this law is to prevent tati-
competitive business behaviour which is definedthg theoretical conception of desired competition
(perfect competition, workable competition, effivdy-led competition etc.). As an economic instanti
competition law owes, more than any other bodyaef, lits existence to economics. However, ‘enhana¢me
of welfare’ is not explicitly adopted as objectiwkthis law?® In short, competition law represents the stable
core of competition policy through persistent rudesl its content is defined by political targetentpetition
law with its well defined rules and the standardsconduct directly influences the effectiveness of

competition policy as an institution.

2.2 Deter minants of Effectiveness of I nstitutions

The effectiveness of competition policy as effestigss of every other kind of policy/politics can be
measured, first, in terms of reaching the desirelitigal goals and, second, how far the rules ftseé

accepted by economic and social actors. Both temaglirectly connected with each other. Only wagkin
with the final goal coherent rules ensure the sskoef a policy. Thus, it's important to expose the

determinants of an effective institution as satutds.

On the constitutional level the effectiveness afitntions is determined by the relationship betwde-facto
rules (the rules in fact applied in a communitydl ale-jure rules (the rules included in the writtight law
or also codified rules). If the de-facto occurrighgcision-making processes correspond to the derjles,

an institution is effectivé No state can impose the formal law against theakilhe citizens for a long time

2 Transparency International (2000), p. 260.
% Audretsch et al (2001), p. 614.
* Voigt (1999), p. 8, und Berkowitz/Pistor/Richa@D(3), p. 166.



(except country ruled by a dictator and at venhligsts). The law enforcement is based to somenboh
informal institutions such as individual valuesivpte rules and traditions. Therefore, the effeniess of
institutions depends on the consistence of formeliaformal institutions: All in all, the new implemented

institutions are not automatically effective anditradjustment succeeds only under particular ¢mmdi.

Particularly important for the success of instintl adjustment and, thereby, for a high effectasnof

institutions are the three following components:

1) Legitimation by social actors

The demand for the institutions is important fag thgitimacy of the institutions. The social actormsst be
convinced by the necessity of the new formal seulefs® Generally said, at the constitutional moment (the

formation of the constitution) shall exist a so@ahsensus about the necessary institutions.

2) Familiarity with new rules in the society

The familiarity with the new implemented rules abble expected in cases, if a country in its rebestory
was already confronted with institutions of the sdegal family or with a similar set of rules. Hetiee so-
called "cultural border" could play a central rbl8ome of researches confirm that the effectivenésise
newly enforced institutions in a country is highéit was once in its history familiar with bagicinciples of
such institutions. In such case, the social actamsbetter understand the means of rules andfoherenake

better use of them. Here, the formal rule of lasupported by informal institutiors.

3) Adjustment of formal and informal institutions

The inconsistence of institutional development tteeoretically be removed by the adjustment or aatagst

of the new formal rules to the informal instituteonrOne conceivable possibility could be an "infadme
choice" between different models of institutionhnge. These models are the result of the comparati
studies that take into account all the cultural #rel historical features of the relevant countrithvether
words, considering its informal institutioRsSuch an adjustment is at least theoretically ptesssince
formal institutions in contrast to informal coule lzhanged relatively easily. Moreover, the adamtati
success would be presumably higher if more releaatdrs and especially more domestic specialists (i
relation to foreigners) would participate in theogess of institutions establishing because theyiraliy

know at best the informal institutions of the ovwountry.

Furthermore, also the adjustment of informal insitihs to formal might be conceivable. In such calse
adaptation would possibly take longer because imdibinstitutions cannot be changed overnight bytipal

decision. However, the dynamics of institutionaliege would increase as social actors recognise or

® Voigt (1999), pp. 15-22.

® Adamovich (2004), pp. 270-271.

’ pistor/Raiser/Gelfer (2000), pp. 336, 346.
8 Berkowitz/Pistor/Richard (2003), p. 175.
® Berkowitz/Pistor/Richard (2003), p. 180.



experience the long lasting advantages of the wewdl institutions as, for example, increasingava and
international competitiveness of domestic enteggrirespective improvements of quality or of product

cost-benefit relation for consumers.

Depending on how strong the inconsistence betwemmal and informal institutions appears the
effectiveness of a new institution can be negativgluenced. An institution can be considered effee if

this fulfils the functions and reach scheduled goal

2.3 Transformation as Institutional change

Institutional change is a generic term for evenydkof institutional alteration, including partiashaping of
a single institution, institutional innovationsasll as redesigning of entire institutional framekuor he last
one is a most complex task which involves not athiginges of institutions but also the relations ketwall

elements of a system as well as relations of ecarsotial actors with and within the system.

Institutional change can occur as evolution, trameftion or revolution. Evolution is a natural
developmertf which follows the inner principle and dynamics.révolution means a rapid significant
change which is caused by strategic decision anyg reault in a major alteration in socio-political
institutions, in a culture or economy.Thus revolutions destroy existing institutionadrhework and move
in extra constitutional way the power to differgmlitical, economic or social actors. A violatioo t
foregoing political institutions is recognized te b distinguishing element of a revolutidmansformation
either means institutional change by strategic si@ej however without the elements of violence.

Transformation can ensue in a more or less rapid wa

Economic and legal transformation can be considirgidof all as a form of institutional change. fizmdent
on economic, political and legal preconditions ansformation can be more or less extensive. Itlan

distinguished three possible strategies of transtion:

» First, there is a way to simply copy or to trangplaxisting and successful institution from other
jurisdictions without any changes. The reason twwosing this strategy might be high speed of

institutional change or low level of experiencdamk of knowledge by the decisionmakers.

9 The term is taken from biology bacuse of the sinitiy of processes.
1 Jeff Goodwin gives two definitions of a revolutioh broad one, where revolution is "any and altanses in which a
state or a political regime is overthrown and thgrdransformed by a popular movement in an irregula
extraconstitutional and/or violent fashion"; andarow one, in which "revolutions entail not onlyass mobilization
and regime change, but also more or less rapiduarthmental social, economic and/or cultural chadgeng or soon
after the struggle for state power." Goodwin (20@19.
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 The second strategy is carried out through theriméol choice when transplantation process is
supplemented by adaptation of existing success#iitutions to national conditions. Supporters of
this strategy underline especially the point, thntitutional framework is influenced by many
different factors. New institutions are not implerted on an empty spot. Moreover they need to fit
in an existing system of different institutionstorfind the place in it in order to develop thefieet
as an institution. Still existing and functioningrinal and informal institutions can influenced the
effectiveness of a new institution in a positive iasa negative way. Therefore, it is strongly
requested not only to transplant or to copy thditit®ons, which work effective in other
jurisdictions, but to adapt in a new institutiomailvironment under the observation of institutional

peculiarities of concerning country.

» The third strategy generally rejects an imitatidnother successful institutions. This position is
based on the assumption that each institution eareffective in only one given institutional
surrounding. Also the smallest differences in tosibnal framework can already have unpredictable
effects on the effectiveness of new institutioneThpresentatives of this strategy are often led by
aspiration to be able to develop an alternative ametter institutional framework. Hence, we can

speak here of developing of institutional innovatibased mostly on theoretical assumptions.

Every transformation process is characterized lig-gapendence. The concept of path-dependencesin th
institutional economics implies that initial coidences can determine an evolutionary path in dpirejoof
institutions. Caused by the self-reinforcing cheegstics of this process, the taken path canndéethegain
so easily. Cultural heritage of society and exgsthrabits and traditions strongly influence the slieci
making. Specific events in the past provide thaiage institutions become chosen. However, that mhot
necessarily the best. If one of several alternatagserts itself, the solution can be efficieninefficient.

The development can lead also to suboptimal results

The conception of path-dependence means that aribighstitutional heritage restricts the variety o
possibilities by institutional innovations. Instittnal alterations admittedly are not determinechdtvance
but also do not happen by pure chalfc®ositive feedbacks such as profits, which residnf the
prosecution of the chosen way by individuals, iases continually, and the costs of way abandoniol as

learning and adapting costs, possibly exceed theflie caused by a path-charige.

A system transformation shows some particular cteristics like high autonomy of political actorspre
or less high level of inconsistence of institutibdevelopment and high uncertainty of processfiselof its

outcome. The first both characteristics determina high degree the last one.

12| eipold (2000), p. 11.
3 polster (2001), pp. 21-23.



The high autonomy results from rapid constitutioci@inges. The decisionmakers often act on the bésis
the old still existing legitimation. Before the appal of a new constitution there is no functioning
mechanism of a formal political control. On théet hand, the constitutional situation is charaoter by
uncertainty for society and for political actorgiselves. As individuals, which virtues were shapethe
previous formal and informal institutions, they bawo experience with new formal rules and oftes tdsar
idea of process outcome. In this way created nemdbrules can be problematic for different reastmey
may have low legitimacy, they may be deprived dfust complementary with other formal institutioos,

they may produce unexpected and undesirable coesegs’”.

The increase in inconsistence of institutional dgw@ent is unavoidable by a complex transformaliiom a
system change. The institutional development ire®liwo processes, which strongly interplay: thengha
of formal and informal institutions can occur sitameously, consecutively or divergent. From thevvid
the path-dependence a slow, gradual institutioeatlbpment is advantageous, because it takeséotuat
the inner dynamics of an institutional change. @tiempts to establish new formal institutions ripat to
transfer them from another jurisdiction and to iempént them in owns country disclose the risk that t
development of formal and informal institutions eliges too strongly, because the informal instingiare
not yet prepared for such a change. This incomgistén the institutional development leads to peotd by
the acceptance and, thus, by the enforcement ofigteformal rules® With a rise of inconsistence grow
also transaction costs (i.e. costs of informatiearning, enforcement and not at least costs ofradnA
higher inconsistence of formal and informal indtdos can slow down the institutional change sigaiitly.
Discrepancies between the quick realization of fmwal rules and a gradual path-dependent developme
of informal rules such as traditions and norms ohduct create conflicts between these institutions.

Thereby, the result of a rapid or an extreme ustibal change becomes hardly predictable.

2.4 |mportant factors

However, if the inconsistence between formal arfidrinal rules is present, it would cause high tratisa
costs. These manifest themselves in such activatselbby-work, formation of power-clusters, inGieg
corruption, waste of time and financial expendisut@ the reduce uncertainty. The bigger the disoreigs
in the institutional development, the higher arensaction costs and their influence on the economic

development.

High transaction costs are explained by the thedryublic-choice. Every development of new rulesain

community always would be influenced by the oldesubf conduct and the social groups profiting l®nth

4 Chavance (2007), p.9.
15 StreitMummert (1996), p. 12.



Thus, it is almost inevitably that through the daparunderprivileged and therefore this change riejgct
groups would try to protect their interests throdigimation of lobby-groups and rent-seeking behartb
The different norms (the old ones and the new owékhot only coexist but also compete with eathen!’
If it would succeed to bring in agreement the deprlent processes of formal and informal institigjcthe

norm nonconformity might be reduced and therebyetifercement process of new rules facilitated.

Examining the recent research literature on issfiesystem transformation as a form institutionadrude
(Voigt/Wagener 2002, Murell 2001, Boulanger 2008 following factors can be constituted, which migh

influence the process of transformation in a pesiway.

Strong Government

Creation of a new institutional framework is chaesized by high complexity. The decisionmakers have
quasi-monopoly of the interest articulati§rRegarding the problems of institutional inconsiseas well as
the fact that in the initial period of transfornuati activities of changes rejecting groups couldéase
rapidly, a strong to reform committed governmemégessary to enforce the new institutional setfirige
new emerging interest group may try to influenceisienmakers through rent-seeking behavior. Even th
political actors themselves might act in order thiave higher rents from own decisions if therends
mechanism of control. A government, which possespower to impose, to supervise and to opehate t
reform processes, determines through an effectifereement the pace of institutional change and the

effectiveness of new institutions.

Transparency

Last, the high level of uncertainty requires algghhiiransparency of all governmental activitiesolming the
outlook on the future steps of institutional changeansparency helps to boost the trust by popriadind
helps decisionmakers to stick to their proclaimedlg Transparency makes the institutional systesaifi
and the political actions/decisions accessibleiplybhnd therefore rather understood. It is diffido justify

publicly and to maintain a system that permits atarsd corruption?

High universality of rules

Next, as the system transformation is charactetigeligh level of uncertainty and the decisionmakeave
little experience with new institutions and withethfunction principles it is necessary that ruées less
differential as possible. With other words, in i@t period of transformation universal rules are
advantageous. First, this approach ensures bettlrstanding of new rules by political and sociztbes
and, thus, could ease the proceeding of their eafoent through the administrative bodies. The obra

new institution may build the appropriate law — asscope of universal rules, which are resistant to

'® The change rejecting individuals are rather wgllto pay more in order to maintain the old framewdrhey could
build a representative lobby or a political padysecure advantages of their particydasitions.

7 StreitMummert (1996), pp. 14-18.

18 Wiesenthal (2001).

¥ voigt/Engerer (2002), p. 172.



discretionary changes. Besides, it should be@tite for case by case decisions as a necessatioreaf

the proceeding economic and political developmgnt.

Concluding should be underlined that a system toamstion is a complex and difficult task. On ondes
the existing institutional structures cannot bdaegd by new one overnight. It means that for theogd of
transition the old institutions coexist with theanenes (as formal as informal) and affect the ¢ifeaess of
the last. This impact might be rather positive whew institutions can be based on the elementseobld
system. Otherwise their functions are impeded iy formal or informal rules. Even well formulated
directives or system of rules lose their effecaidifferent institutional environment if they hawe elements
to base on. A transplanted competition law suitsotétically to the in general similar institutional
framework and to the similar political targets. Hawar, if there are no functioning standards of camdhe
rules would rarely have the same restrictive impactthe individuals as in another institutional teys.

That is why this approach could be questioned difeiisoan interesting object for further analyses.

3. Preconditionsfor Introduction of Ruleof Law in Russia

Before the analysis the strategy of transformatitrich Russia followed after 1991 it is importantsee
what institutional and legal situation it startedni. Most important appears the fact that both eoda and
political structures differed strongly from thoskeveestern developed countries. On one hand, inistital
framework was build on the basis of necessitiea pfanned economy where the state controls means of
production and marketing and is involved in allnpieng activities. No processes run without a céiatrd
control. On the other hand, legal framework wasiidated by socialistic ideology. Only a short pdrif
time, before the October Revolution, Russia tribdugh had not enough time to develop a legal syste
divergent from monarchy. The first constitution wasmised by Zar Nikolai Il in autumn 1905 and came
into force in 1906. This constitution, however, fioned Russian monarch in his role. In the yeafsraethe
Revolution many of legal system took place in Raissiough the country did not have enough timeuittb
fundaments for a legal culture or tradition. Theemfpt to implement basic elements of constituticstate

failed and after the October Revolution of 1917fttst socialistic state was founded.

The state based on the fundamentals of socialis® eesidered as a part of transitory period to
communism. In the ideology of Marxism-Leninism laveans a system of norm that is created by the state
and reflects the norms of the ruling cl&5& general universal idea of the law (for exampégunal law)
does not exist. The law resembles itself only in dependence on tiogla of productions

(Produktionsverhéltnisse). Post-revolutionary timesre marked by the idea that law possess primarily

% For discussion regarding advantages and disadyesitaf more universal per se rules versus ruleeasan see
Christiansen/Kerber, (2006).
2 Jawitsch (1982), p. 65.



‘bourgeois’ character and has to rejected per digfi'em?® The ordinary state and the law should in
communism perish. The communistic law shouldn’tsgxibut only organizational measures or the
administration of matters/objects, with other wordaly rules that are merely functiofalin socialistic
period as a transition to communism the law of adw@ting class should be retaindthe socialistic law is
established by the legislator and is sanctionedhigy state.lt is appointed to the construction of the

communism and obeys the will of the ruling claks, proletariat?

The following elements characterized the centrahetl socialistic system:

L egitimacy by Communist party

The Communist Party was decisive institution evdrgme. On one hand, the party possessed the knaledg
of objective social principles and was competerinterpret them in the right manrf&On the other hand,
the party had the assignment of right to publiafycalate interests of the lower class. It claimedact in
sense of huge mass of peofilén cases, when single individuals or a social laiowed different interests,

they were accused of "inadequate or even wrongobomsness’,

Principle of power separ ation

The socialistic state was administrated and cdettdby the centrally organized Communist Unity Rart
which could impose its decisions on all level of #tate. The relationship between the party andtidite
were theoretically absolutely clear. The party pilad, but didn't reign. The state and its organgned, did
not possess the power, however. Members of thergment necessarily were all party members. Hehee, t

Communist Party of the Soviet Union had an outstanahfluence on all legal functions of the stéte.

Socialistic constitution and primacy of palitics

The socialistic constitutidhwas not intended for a direct application. Thestitutional rights generally did
not provide any basis for a claim, although norrmagplication were standardized to some extentidges
the semantic function, the socialistic constitutieas a political document, which reflected the azbments
and at the same time sets goals and programsdduttre. All in all constitution in a socialistitate had

many different functions, thereby normativity oétlocument was least importéht.

2 Lenin (1972), p. 481.
% Golunski (1961), p. 1552.
% Kelsen (1955), p. 118.
% Mégelin (2002), pp. 164-171.
% Kosing (1986), p. 335.
?"Klenner (1954), p. 57.
% Kosing (1986), p. 207.
29 Mogelin (2003), p.208-212.
30 There were four of them: in 1918, 1924, 1936 a9id71
31 Mogelin (2003), pp. 214-218.
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Law as an instrument of palitics

The principle of the legality was inseparably internected with the principle of the partiality. The
applicable law could substantially not develop amyonomy from the politics. The difference betwésem
and politics was partly eliminated. The tight ligkato the social basis committed the law to a peamna
content alteration. However, the formal procedwkshe law modification were not fast enough and to
complicated for this scope. Consequently, the @xee substituted the legislator. Thus the influeraf
political convenience was statutory regulatedsor example, certain legal norms (task-norms) only
stipulated targets. The guarantee of fundamergatgiwas subject to political interests. The consage
was the displacing of law normativity by goal angdgose determination. To bring to the point: the la

sanctioned the lawlessnedé?

To summarize the socialistic state was ruled byviddals or rule of man and thus could not devehoy
legal tradition in common democratic sense bef@@11l Moreover, by the end of 80ties the systerh los
capacity to act due to economic and political peaid. The fact that the basis of the framework was
destroyed, did though not mean the elimination lbffamal and informal institutions. Most of them
sustained and preceded their existence either rmbras there was no replacement yet available ar re
continuing to restrict behavior of individuals. Al all there were no elements at hand to builg/stesn

based on rule of law.

4, Competition Law and itsimpact on Russian economy in 1991-2004

4.1 Establishment of the Competition policy asan Institution

The competition law has been already introduceldussia in the first years of transformation follagithe
example of the competition law of the western madanomies. However, the Russian competition law
was not copied from one western country but diffeteaditions in competition policy became integrht
into the Russian legislatioh On the administrative side in 1991 was establithedcompetition authority in
form of a ministry for Antimonopoly politics (MAP)The status of “ministry” determined advantages and
disadvantages. On the one hand, it should placedhical signal that the highest priority was igted to

the competition policy. In the practical realizatidiowever, strong political dependence was estadui,
because the competition authority had to coordimditelecisions with the other ministries and coblkl
sanctioned of them. This often led to conflictshithe sector-specific ministries due to the strdivgrgence

of interests. The legal action against central eegional state authorities became with it impossibl

32 |offe (1985), p. 202.
3 Yakovlev (1995), p. 18.
3 Mogelin (2003), pp. 205-207.
%5 OECD (2004), pp. 19-43.
% OECD (2004), pp. 43-44.
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Nevertheless, the strengthening of the competiiolicy belonged to the most important politicalkssn
the first years of transformation. This changeddigpafter the exchange of the gradual transforamati

strategy to Big-Band'

Due to social tensions in 1994 came the decisiabtmdon the steady development of the new framewor
From that time emphasis was put on fast privadbsatind reformation of the state structures, witieot
words on building and development of markets théwase Later the major political task became the
overcoming of finance crisis. Protection and adegaaf the competition moved into political backgnau
This quickly manifested itself in a sinking repugatof the competition authority. Its financial apdrsonal
sources shrank (especially during the financescdbil998) while at the same time its task cataddgecame
even more extensive. Instead to concentrate maimlgdvocacy and protection of competition, comjogtit
authority was overloaded with different task. Idhta deal with structural and institutional probkeand to
solve them as well as to develop general markeductrrules. Moreover, the legal action against sirdble
activities of market participants belonged to &skis. Relatively fast changes in the structurdefauthority
as well as in its tasks, regular alterations ofah#-monopolistic legislation regarding the scope¢asks and
duties impeded the development of legal standardsuaed up the resources to carry out the mostriamuo
tasks of the competition policy. Since 2004 some significant changes took placedministrative
structures. The competition authority became atlamally more independent from politics by foatidn

of the FAS (Federal Antimonopoly Service). As thirstfimportant step the FAS started its work projer
an extensive competition law reform. Moreover, dlegvities of the authority became both more transpt
and information accessible for everyone as annetdoased presence emerged. It is yet too eaxlglt@te

the changes in full, though developments on adtn&iige side look brighter and are promising.

4.2 Measuresincluded in Competition law

The competition legislation in Russia is very sanilo the basic European Communities’ conceptiomnosf

to combat restraints of competition. Three areasparticularly essential to protect competition\aioes:
cartel legislation, prohibition of abuse of econorpiower position and merger control. In additiome t
antimonopoly legislation also contains special tations that are characteristically for Russian.iths not
yet possible to examine the impact of the new cditiqe law, which commenced to act on November 25,

2006, the following descriptions are focused ondlgecompetition law.

Prohibition of Competition Restrictive Agreementsor Concerted Actions
The Article 6 of the “Law on Competition” and thew regulated the handling of restrictive agreemértis

law distinguished between horizontal and verticgeaments. The Law specifically prohibited (Arti€lel)

% Big-Bang is a radical program which aims to exaethe most important economic elements in thetesiotime.
3 OECD (2004), p. 8.
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horizontal agreements concerning prices or any etnof price policy (make-ups, discounts), market
division, restriction of market access, eliminatimparticipants from the market or boycStPreviously,
finding any of these violations required a combineairket share on the part of the violators of asi€5%

of the relevant market. The later amendment eliteshdhe previously existing exception for the viofta
with a combined market share less than 35% ofdleyant market and also made them per se violabgns
removing the possibility for approval by the conii@h authority on the basis of positive effet©ther
types of horizontal agreements are prohibitedaf/threvent, restrict or eliminate competition (ayno so)
and infringe upon the interests of other economibjexts (Article 6.2). Horizontal agreements were
particularly intensive controlled as the dispositito restrictive agreements is in Russia, deterdhibg

historical development, notably high.

Vertical agreements were prohibited “between ecdoosnbjects not competing on the corresponding
market, receiving and supplying gootfsif such agreements prevent, restrict or elimineenpetition
(Article 6.3).

Article 6.4 of “The Law on Competition” containegdoeption cases. No block exemptions were provided i
the law. However, in exceptional circumstances,db@petition authority was authorised to allow $fec
horizontal or vertical agreements (except horiZocdgtel agreements listed in Article 6.1), ifstshown that
“their positive effects outweigh their negativeesffs, or if the specific type of agreement is pledi for by
federal law**. Such specific agreements are related particutarthe socioeconomic area. To these effects
belong, for example, the increase of the competitdss of Russian exports in the world markets bed t

support of the technical and scientific progreadfstry-political aspect$.

Abuse of Dominance

In accordance with the Article 5 of the “Law on Quetition” dominance was defined as an exclusive
position of an economic subject that gives theitgbtb exert decisive influence on the conditions o
circulation of the relevant goods or to obstruatess of others to the market. Therefore enterprisésa
share of the market equal to 65% or greater wengirimt unless the enterprise proves the conframile
those with a share of 35% or less may not be faarize dominant under any circumstanteBetween the
two percentage numbers, firms might be found adsbet dominant if the competition authority can grov

this fact by evidenc. In Article 5.1 abuse of dominance is defined agtitms (inaction) of an economic

39 FAS (2005a), Art. 6.1 of the “Law on Competition”.
‘O OECD (2004), p. 22.
“1 Butyrkin (2004), p. 45.
“2EAS (2005a), Art. 6.3 of the “Law on Competition”
3 FAS (2005a), Art. 6.4 of the“Law on Competition®.
4 Dillenz (1999), p. 78.
5 FAS (2005a), Art. 5 of the“Law on Competition*.
“8 Tkatsch (2005), p. 21.
“" OECD (2004), p. 27.
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entity (group of entities) occupying a dominantipos, which result or can result in preventionstretion
or elimination of competition and (or) infringemevftthe interests of other persoffsBoth acts and failures
to act were specifically covered. As in case ofrrets/e agreements the law, however, permittedRAS to
recognise specific actions as acceptable if time firoved that the positive effects of those actexteed the

negative consequences for the market.

Merger Control

Merger control provisions were to apply to both gees and similar combinations of entire firms (&l
17) and to transactions involving acquisitions lvéires or transfers of control (Article 18). Basicesholds
are calculated on the basis of the most recenhbalaheet value of the assets of the companie$vatio
without reference to the value of the transactimeli or to the amount of economic activity curbent
conducted by the company. The provision includeztperger notification; however permission could be
refused in case, if for decision significant infatmon were not correct. On the other hand, a ticisa
might be approved, if the petitioners showed thagitive effects of the transaction exceed the negat
consequences. The law also here specifically imtdusbcioeconomic effects among those to be comsider

by decisionmaker§. Post-merger notification was required within 4ysiafter merger was completed.

After a pre- or post-notification the competitioutlaority had 30 days of time to take a decisionsTarm

might be extended for a maximum of another 20 days.

Interesting is the fact that the law (Article 19pyided for the possibility of breaking-up of conmuial
firms or non-commercial entities engaged in commaémctivities, if the entity was dominant and egga
“systematically” (twice in three years) in monostit activities, defined as the abuse of a domipasttion

or participation in restrictive agreements. Howetleis provision of the law has rarely been used.

Restrictive Action to Competition of Administrative Bodies

One patrticular provision of Russian antimonopobjidtation referred to the behaviour of the statee Taw

of Competition specifically prohibited acts, acgoand agreements of state bodies (central and) el

prevent, restrict or eliminate competition (Articleand 8). This provision was included into the Law

Competition due to the historical presence of argfrstate power, which could be still observed smyn

areas of economic activity (in political enforcernas well as in ownershipj.From a regulatory point of
view such a provision seems paradoxical. The stsually creates competition legislation in ordeptotect

competition against powerful private enterprisesthe situation of Russia it protects competiticonf its

“8 FAS (2005a), Art. 5.1 of the “Law on Competition*.
“9FAS (2005a), Art. 17.4 and Art. 18.5 of the “Law Gompetition”.
0 FAS (2005a), Art. 17.2 of the “Law on Competition”
L FAS (2005a), Art. 7.1 of the “Law on Competition”.
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own actions? However, the case analysis of violations agaimst‘Law on Competition” clearly shows that

too often state bodies are involv&d.

The Article 7 contained also a general prohibitmm the combination of commercial activity with the
exercise of the state power. Only exceptions wases, where such combinations are authorised leydied
“legislative acts” (may include not only laws bus@ presidential edicts, acts of the Government @thér
federal regulations). However this broad exceptiad permitted numerous state bodies at varioueddo
engage in commercial activities, resulting in mavlggation of the relevant services and in some ase

leading to a tying of the commercial services ®prformance of state functioifs.

The Article 8 prohibited state bodies from engadimggreements or coordinated actions (among tHeese
or with firms or organisations) if these have owyrhave as result the prevention, restriction aniglation of
competition. The Article 9 of the “Law on Compaiiti’ defined “antimonopoly requirements for the
conduct of competitive bidding“. Such cases inelilighrohibition on the creation of advantages faneso
participants, granting of access to confidentidbrimation or reduced fees for participation, immop
restriction of access to participation and any dotion of the activities of the participants b torganiser

of the competitive bidding;’

4.3 Violations of the competition law

In order to valuate the effectiveness of the cortipatlaw it appears useful consult the statiso€she law
violations. The highest rate of the competition’laislations are identified by mergers, by resikietactions

to competition of administrative bodies as wellbgsabuse of dominance. According to the reportthef
FAS in 2004 1.332 cases of violation to the “Law@ompetition” regarding merger were revealed, what
made up 49% of all investigations undertaken ia #ea of the competition lawW.More than the half of the
law infringements came from the businesses of tieegy industry (electricity 22%, gas 6%, oil 2% thee
transports (26%), of the post and telecommunica®86)>’ Negative to remark is that in 2005 the cases of
the abuse of dominance had increased by 110,5 %hanchses of the restrictive actions to compaetitib
administrative bodies had risen by 477,2% resget986>° These percentage numbers clearly provide the

central problems of the competition law application

*2Dillenz (1998), p. 106.
>3 FAS (2005b), p. 4.
> OECD (2004), p. 36.
5 FAS (2005a), Art. 9 of the “Law on Competition”.
5 FAS (2005c), chart. 1.
> FAS (2005d).
%8 From 1996 to 2005. Official statistics of FAS (3, p. 4.
15



5. Conclusions

The competition legislation transplanted from thestern countries covered all significant areas. el it
can be stated that unfortunately significant legadl structural problems still reduce the ability tbé
competition authority to effectively apply and emf® competition rules. On one hand, tasks of the
competition administration were to broadly definmad did not allow focusing authority’s attention on
concrete matters of competition. On the other haadctions, also for serious violations of the cetitipn
law, were insignificant and the enforcement autaion of the competition authority strongly resed.
This shows that the sole transplantation of thepmiition law and establishing of competition auityois

not sufficient for an effective competition polidyiot the rules itself, but the standards of conduciuding

mechanisms of enforcement are playing a cruciallbglcreating of effective institutions.

At the end it can be concluded that Russia chdsenvay of transplantation of competition law frother
jurisdiction following the institutional benchmarkhis approach was the only one possible at tira for

different reasons:

1. Russian system transformation was neither an @walutor a revolution. In 1991 the Soviet Union
reached the condition of disability to act. The ggss of glasnost’ and perestroika initiated by
Mikhail Gorbatchov in 1988 made political and ecomo processes more transparent. This step
revealed the dreadful political conditions and exoit decline, which were hardly to be ignored.
The Communistic Unity Party lost the trust by paign and thus was incapable to lead the state
politically. The old fundaments of system lost thigigitimation. All this problems made a slow
transformation impossible as they give no timesarsh for new ways targeted by establishment of a
Russian form of capitalism or develop new approagitially. Fast solutions were requested as for
economic as for political reasons. Making deciswsible steps of transformation to market
economy promised to boost the trust of populatmpdlitical decisionmakers and to avoid political
chaos. After the break-down of a central planrang controlling authority the economic sector
needed to be put “under control” of “invisible hand abolish the spreading economic disorder.
With other words, it was necessary to establishregulating markets, which seemed to be the

highest priority at that time.

2. Second reason for institutional transplantation wslack of legal tradition as well as culture of
competition in Russia. On one hand, the legacyoofadistic period gave no sustainable foundation
to implement a legal system based on value of iddat freedom. Moreover, no working standards
of legal proceeding were to be traced due to stompgndence of judiciary from political leader (the
Communist Unity Party) in the socialistic systenm Be other hand, the competition law and policy
had no adequate elements of old system to be tranefl into a new institution. Economic

competition, which is based on freedom to decid# tanact in individual way, was not compatible

16



with the system of central planning. Acting on oivitiative posed the threat to the entire structure
of the centralized system. The concept of “sodialisompetition” had no economic nature and was
targeted to substitute the lack of external andthia first instance economic motivation of
individuals. The winners of “socialistic competitiowere awarded by not economic means such as
for example a place in the gallery of honor. Momgthe winners were obligated to help those who
were weaker, less capable or less effective. Witlerowords, the term ‘competition’ meant that
initiative is permitted within given standards ordpd competitive acting does not harm anyone.
This rules created an informal institution whictadeto two different consequences in human
behavior after the break-down of the centralizedteay. One by far more numerous part of
population disapproved those who were willing tonpete. The other part (individual that close to
the leading political structures or belonged tanthesaw the advantages of competitive behavior in
opportunities to improve individual economic coiatis and thus acted true to the motto “the winner
take it all”. Both parts neither recognize the resity nor were really interested in implementing of
competition regulating principles. Only within tlseope of establishment or the movement to the
economy based on free market was possible to tirtspompetition law as it is recognized in the

western world to be one of most important elemenfgomote economic growth.

3. The third reason why there were no alternativesa transplantation of the law concerns the
economic structures to the moment of transformatismif. To adapt the new institution to national
circumstances in the moment of transplantation alas hardly possible. The Competition law is
aimed to protect markets and to combat undesiraiskeaints of competition. As in Russia to begin
of transformation process there were no functiommagrkets the decisionmakers had nothing to
adapt to. They could just hope that both proceadaptation of rules and emergence of markets —

would go simultaneously. This explains the facbofoing modifications of the competition law.

To summarize can be underlined that this particidanditions left Russia no alternatives to the
transplantation of competition law at that conciaitgorical point. For effectiveness of competitipolicy

this approach appeared to be not sufficient, howdtgeimportance cannot be denied.

This experience proves that a set-up of new inglita is a very complex process, which outcome otha
anticipated exactly. It is a difficult task to ingphent new institutions, transplanting them fromeoth
jurisdictions, in a way that they also in a new iemment keep effective. The process must be cliyefu
thought trough and carried out. The most importiterminant of the success is a strong on enforceme
political power as well as dedication of decisiokara to reform process. Moreover, additional fexctaust
be taken into account as country’s economic-hisabrineritage, the legal tradition and as well aisting
informal institutions as those might impede insiitnal development significantly. The considerataf all
these factors yet admittedly does not guarantegeeess, though it increases considerably the cedoca

more successful implementation of new institutions.
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